
Patentees weathering this recession with 
limited cash reserves undoubtedly are re-
luctant to invest in a litigation campaign 

to protect their intellectual property. Despite 
the potentially myriad reasons for forgoing liti-
gation or pushing it off until economic condi-
tions improve, patent holders who believe their 
property is being infringed should not 
hesitate to protect their rights, espe-
cially in this recession. Waiting to 
litigate may cause patentees to incur 
harm that would not occur in normal 
expansionary climes. Indeed, because 
of the economic forces peculiar to 
the recession, patentees who wait to 
litigate until economic conditions 
improve may find they are unable to 
recoup losses that stem from infringe-
ment. Those who can protect their 
patent rights, however, may be able to 
use those same market forces to their 
benefit. 

When consumer purchasing and business in-
vestment flag in a recession, sales across varied 
product categories can fall. A patentee selling a 
patented good in one of those categories, then, 
may observe artificially low sales due to the re-
cession. If an infringer enters that market and 
steals some of that patented product’s sales, 
the patentee may determine that lost sales 
and lost profits are too small to warrant litiga-
tion in the present term, or perhaps at all. But 
market forces may cause an infringer’s pres-
ence to have unanticipated consequences as 
the recession ends, creating problems for the 
patentee beyond simple erosion of sales. When 
recessions end, demand tends to surge, which 
can cause consumer whims to yield outsized 
effects on product sales. As demand picks up, 
even a small number of consumers’ poor expe-
riences with ersatz infringing goods can pollute 
an entire product category. Instead of simply 
cannibalizing patent-holder sales, the infring-
ing good can spark a consumer shift away from 
the category altogether, leaving the patentee 
with substantially eroded profit and little hope 
of recovering adequate damages. Quantifying 
and proving profit that the patentee would have 
achieved if the infringer had not polluted the 
market can be difficult. 

Consider a related analysis contemplated in 
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ings against alleged infringers. In those cases, 
patentees may point to the likelihood of irrepa-
rable harm stemming from an inferior infringing 
product’s pollution of the market. The logic is 
that if the ersatz product causes consumers to 
have bad experiences and shift away from the 
product category, damages incurred by the pat-
entee could not be calculated and would there-
fore be irreparable. 

The obverse of the foregoing ob-
servation is that patentees who can 
protect their intellectual property will 
stand to control their own destinies as 
recessionary forces wane. A patentee 
who litigates during the recession 
can either enjoin the infringer from 
competing in the market by the time 
demand returns or control — by way 
of license or other agreement — the 
infringer’s marketing behavior. This 
will give the patentee opportunity 
to take advantage of post-recession 
demand growth and market forces 
not present in normal economic cli-

mates. A patent-holder who can generate good-
will in a product category by ensuring that cat-
egory is not polluted with infringing goods will 
be positioned to cross-market other goods in its 
product lineup and fully exploit post-recession 
demand surges. This is known as a “halo” ef-
fect, and it can yield patentees additional value 
from their patents. Such an effect is often unat-
tainable under normal market conditions with 
established products, but with rapid post-reces-
sion demand growth, it can be achieved with 
properly positioned, established products. An 
initial requirement for a patentee is establish-
ing an untainted presence in the patented prod-
uct category so that post-recession consumer 
whims benefit other offerings in the patentee’s 
product lineup. This requires protecting IP in 
the space and weeding out infringing alterna-
tives. The impact of succeeding in this strategy 
can be profound. One example of the strength 
of the so-called halo effect can be found in Ap-
ple’s success spawned by the launch of its iPod 
and iPhone. Positive consumer experiences 
with these offerings led to improved sales of 
Apple’s high-end personal computers and lap-
tops. The effect is expected to persist through 
2017, according to some industry analysts. 
While the iPod and iPhone were new product 

launches, the example speaks to the power of 
cross-product marketing. And post-recession 
demand growth may magnify the effect since 
demand will likely grow across all product cat-
egories, and companies can capture “new” par-
ticipants in an expanding market as well as the 
harder-to-obtain brand switchers who normally 
are the prize of “halo” marketing. 

The question, therefore, is whether there is 
time for a patentee to file a claim and secure a 
verdict or adequate settlement before this reces-
sion ends. At present, most economists expect 
emergence from recession will not occur before 
2010. According to a recent survey conducted 
by the National Association for Business Eco-
nomics, “[t]he country stands to lose a sizable 
chunk of economic activity in 2009 as consum-
ers at home and abroad retrench in the face of 
persistent economic troubles.” Both the associa-
tion and the Federal Reserve predict the econ-
omy will rebound in 2010 with average GDP 
growth around 2.4 percent for the year. Time-
to-trial in patent litigation (i.e. the time between 
complaint and the first day of trial) is a subject 
discussed in a PriceWaterhouseCoopers study 
published in February 2008. Out of 394 trials 
occurring between 1995 and 2007, 43 percent 
went to trial in two years or less from the time 
the complaint was filed. In some court districts, 
average time-to-trial was a matter of months, 
and the success rate for patent holders when 
time-to-trial was less than two years was around 
60 percent. In other words, a litigation campaign 
mounted now can still pay dividends to a paten-
tee and allow the patentee to use the recession to 
his or her advantage. 

In this recessionary environment, firms will 
be well served to protect their intellectual prop-
erty, and it is advisable that patentees exploit the 
recession for their gain. By eliminating infring-
ing competition before expansionary demand is 
sparked, patent-holders will be situated to reap 
full benefit from a return to economic growth. 
Should patentees choose not to pursue litigation 
in the present term, they may find that, post-
recession, there is no opportunity to recoup the 
losses they have incurred. 

Steve Porter is an economist whose research 
has focused on issues relating to intellectual 
property. Michelle Porter is a senior consultant 
at Micronomics Inc., an economic research and 
consulting firm located in Los Angeles.
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